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TOM TAT. B6 luat dan sy (BLDS) 2015 ra doi v6i nhiéu su sira d6i, bo sung nhat dinh lién quan dén ché dinh bdi thuong
thiét hai ngoai hop déng, bén canh do6 tinh dén thoi diém hién tai van chwa c6 van ban hudéng dan méi cu thé lién quan dén
van d& boi thudng thiét hai ngoai hop déng Bai viét nay trén co s¢ phan tich, danh gia, tim hiéu thuc tién ap dung ché dinh
ndy thong qua thuc tién ap dung tai tinh Dong Nai nham 1am rd cac quy dinh ctia phép luat vé boi thudng thiét hai ngoai hop
dong dé tim ra nhimg vudng mac, bét cap trong viéc ap dung cac quy dinh. Trén co s¢ d6 nhom tac gia dé xuat mot s giai
phép, kién nghi nham hoan thién va thuc hién nhing quy dinh ctia phap luét vé boi thuong thiét hai ngoai hop dong Su hoan
thién nay gop phan quan trong trong viéc bao vé quyén va loi ich ciia cac duong sy trong vu an, ciing nhu tao diéu kién cho
hoat dong xét xur ro rang, minh bach va dam bao tinh khach quan.

TU KHOA: Boi thirong, Thiét hai; Ngodi hop dong; BLDS

ABSTRACT. Civil code (BLDS) 2015 came with amendments, additions certain related to extra-contractual damage
compensation institutions, beside at the monment haven’t guidelines concern extra-contractual damage compensation. This
article is based on analysis, evaluation, practical application institution through applied in Dong Nai province for clarification
the provision about extra-contractual damage compensation to find the obstacles, inadequacies in application of regulations.
On the basis, the authors proposes some solutions, recommendations to improve and implement provisions extra-contractual
damage compensation. This improvement contributes significantly to the protection of rights and interests of the litigants in

the case, as well as facilitate clear trial activities, transparent and ensure objectivity.
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1. GIOI THIEU

Ché dinh boi thudng thiét hai ngoai hop dong la ché dinh
xuét hién rat sém trong cac quy dinh phap luat dan sy nudc
ta. BO luat dan su 2005 qua gén 10 nam thi hanh da phat huy
tac dung trong viéc bao vé quyén va loi ich hop phap cho cac
chu thé, nhung bén canh d6 BLDS con boc 19 nhleu bét cap
va c6 nhiéu quy dinh khong con phu hop vai thyc té.

BLDS 2015 ra doi thay thé cho BLDS 2005 véi nhiéu sy
sira d6i, b sung nhat dinh trong d6 c6 ché dinh bdi thudng
thiét hai ngoai hop ddng, dic biét & muc 1, Chuong XX
BLDS 2015 c6 sy khac biét 16n vé quy dinh “bdi thudng thiét
hai ngoai hop dong”. Piéu nay gy ra sy anh huong khong
nho trong qua trinh giai quyét cac tranh chép lién quan dén
bdi thuong thiét hai didc biét 1a trong boi thuong thiét hai
ngoai hop dong. Bén canh d6, BLDS 2015 chwa ¢ vin ban
hudng dan cy thé lién quan dén van dé nay, c6 thé dan dén
viéc ap dung chua dung hodc chua day du cac van dé lién
quan dén bodi thuong thiét hai ngoai hop dong.

Bai viét nay tap trung nghién ctru cac quy dinh ctia phap
lut, tim hiéu thuc tién ap dung cac quy dinh vé bdi thuong
thiét hai ngoai hop dong dé tim ra nhiing vuong méc bét cap
trong ap dung quy dinh phap luat d6. Tur d6 dé xuat nhirng
giai phap cu thé nham hoan thién va thyc hién nhiing quy
dinh ctia phap luat vé bdi thuong thiét hai ngoai hop dong
mot cach dung dén, 16 rang.

2. NOI DUNG

2.1 Khii quat vé trach nhiém bdi thwong thiét hai ngoai

hgp dong

(1) Khdi ni¢m boi thuong thigt hai ngodi hop dong
Trach nhiém boi thuong thiét hai bao gom thiét hai vé vt

chat va thiét hai vé tinh than; Thiét hai vé vat chat 1a ton that

vat chét thyuc té xac dinh duoc, bao gém ton that vé tai san,chi
phi hop 1y dé ngan chan, han ché, khic phuc thiét hai, thu
nhap thuc té bi mit hodc bi giam stt'; Thiét hai vé tinh than
1a ton that vé tinh than do bi xAm pham dén tinh mang, suc
khoe, danh du, nhan phém, uy tin va cac lgi ich nhan than
khéc ctia mot chu thé.2

Diéu d6 c6 nghia 14, bdi thudng thiét hai ngoai hop dong
l1a quan h¢ phat sinh tir hau qua cua hanh vi trai phap luat
xam pham dén céc quyén loi ich hop phéap khéc ciia ca nhan.
Boi thudng thiét hai 1a hinh thirc trach nhiém dan sy nhim
budc bén c6 hanh vi gy ra thiét hai phai bu dap, dén bu
nhiing tn that vé& vat chat, vé tinh than cho bén bi thiét hai.
Diéu kién phat sinh cta trach nhi¢m nay 1a c6 thiét hai thuc
té, co hanh vi trai phap luat, co quan hé nhan qua giita hanh
vi trai phap luat cua nguoi gay thiét hai voi thiét hai xay ra
va phai c6 16i ctia nguoi gay thiét hai.

Vay, trach nhiém boi thuong thiét hai ngoai hop dong 1a
gi? Qua nhiing phan tich trén, ching ta c6 thé khai quat vé
trach nhiém boi thuong thiét hai ngoai hop dong nhu sau:
“Trach nhiém bdi thuong thiét hai ngoai hgp dong 1a mot loai
trach nhiém dan sy phat sinh khi mét nguoi c6 hanh vi vi
pham nghia vu do phéap luat quy dinh ngoai hop dong xam
pham dén quyén va lgi ich hop phap ctia ngudi khéc thi phai
bdi thuong thiét hai do minh gay ra™.

(Il) Cin cw phat sinh .
Can ctr phat sinh trach nhi¢m boi thuong thiét hai la quy
dinh cta phap luat ma dya vao do, co quan nha nude c6 tham
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quyén c6 thé xac dinh trach nhiém bdi thuong thiét hai co
phét sinh trén thyc té hay khong?.

Trach nhiém boi thuong thiét hai ngoai hop dong gom
bbn cin cr bt budc bao gom’:

(i) Phai co thiét hai;

(i1) Hanh vi géy thiét hai phai la hanh vi trai phap luat;

!Khoin 2, Diéu 361, BLDS 2015

2Khoan 3, Didu 361, BLDS 2015

3Pham Thi Huong, “Bdi thuong thiét hai do xam pham tinh mang, suc khoe
theo phap luat Viét Nam”, Luén van Thac si Luat hoc — Pai hoc Quéc gia
Ha N¢i, 2014, tr.15.

46 Nguyén Vin Hoi, “Gop ¥ hoan thién dy thao Bo ludt dan su (sira dbi)”,
Tap chi Luét hoc-DPai hoc Luat Ha Ngi, tr.123, tr.125, thang 6/2015.

5 Trudng Pai hoc Luit TPHCM, Gido trinh Phép ludt vé& hop dong va bdi
thuong thiét hai ngoai hop ddng, Nxb Hong Ptrc-Hoi Ludt gia VN, nim
2013, chuong V, tr.442-443.

(iii) Phai c6 mbi quan hé nhan qua giira hanh vi trai phap
luat gy ra thiét hai va thiét hai xay ra;

(iv) Phai c6 16i ctia ngudi gdy thiét hai.

(I1I) Nguyén tic boi thwong

Nguyén tac boi thuong thiét hai 1a ndi dung quan trong
trong ché dinh trach nhiém boi thuong thiét hai ngoai hop
dong. Nguyén tic nay dua ra nhimg dinh huéng quan trong
trong viéc ap dung mot cach thong nhat cac quy dinh phap
luat c6 lién quan dé giai quyét van dé béi thuong thiét hai
trén thyc té. Dya vao nhitng nguyen tic nay, van dé boi
thuong thiét hai ¢6 thé dugc giai quyét mot cach triét dee.

Cu thé c6 nam nguyén tic boi thuong thiét hai quy dinh
tai Diéu 585 BLDS 2015:

Nguyén téc 1: Thiét hai thyc té phaiduoc boi thuong toan
b va kip thoi. Cac bén c6 thé thoa thuan vé mirc bdi thudng,
hinh thtrc bdi thuong bang tién, bang hién vat hodc thuc hién
mot cong viéc, phuong thirc boi thudng mot 1an hodc nhidu
lan, trir truong hop phap luat c6 quy dinh khac.

Nguyén tac 2: Nguoi chiu trach nhiém boi thuong thiét
hai c6 thé duoc giam muc boi thudng néu khong 6 16i hodc
¢6 16i vo ¥ va thiét hai qué 16n so véi kha ning kinh té ciia
minh.

Nguyén tac 3: Khi mirc bdi thuong khong con phu hop
voi thuc té thi bén bi thiét hai hodc bén gay thiét hai ¢ quyén
yéu cau Toa an hodc co quan nha nudce co tham quyén khac
thay d6i mirc boi thuong. Didu nay dam bao sy cong bang
trong viéc boi thuong thiét hai.

Nguyén tdc 4: Khi bén bi thiét hai c6 151 trong viéc gay
thiét hai thi khong dugc bdi thudng phan thiét hai do 18i cua
minh gay ra.

Nguyén tic 5: Bén c6 quyén, 1¢i ich bi xim pham khong
duoc boi thuong néu thiét hai xay ra do khong ap dung cac
bién phap can thiét, hop Iy dé ngan chin, han ché thiét hai
cho chinh minh.

(IV) Nang lyc chiu trach nhi¢m

Niang luc chiu trach nhiém boi thudng thiét hai 1a ché
dinh quan trong gop phan vao viéc xac dinh chu thé nao phai
bdi thuong thiét hai. Nang luc chiu trach nhiém bdi thuong
thiét hai quy dinh tai Diéu 586 BLDS 2015 bao gom:

(i) Nguoi tir di muoi tam tudi try 1én gay thiét hai thi
phai tu boi thudng.

(i) Nguoi chwa di muoi lam tudi gy thiét hai ma con
cha, me thi cha, me phai bdi thuong toan b thiét hai; néu tai
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san cua cha, me khong du dé boi thuong ma con chua thanh
nién gay thiét hai co tai san riéng thi 1ay tai san d6 dé boi
thudng phan con thiéu, trir trudng hop quy dinh tai Diéu 599
cua B¢ luat nay.

(iii) Nguoi chua thanh nién, ngudi mat nang luc hanh vi
dan sy, nguoi c6 kho khan trong nhan thirc, lam chi hanh vi
gay thiét hai ma c6 nguoi giam ho thi nguoi giam ho do dugc
ding tai san cta nguoi duge giam ho dé bdi thuong; néu
nguoi duge giam hd khong co tai san hoac khong du tai san
dé bdi thuong thi nguoi giam ho phai boi thudng bang tai san
ctia minh; néu nguoi giam ho chimg minh duoc minh khong
¢6 13i trong viéc giam ho thi khong phai 1y tai san ciia minh
dé bdi thudng.

(V) Thoi hiéu khaoi kién

Theo quy dinh tai khoan 3, diéu 150, BLDS 2015 thi Thoi
hiéu khoi kién 1a thoi han ma chu thé duoc quyén khoi kién
dé yéu cau Toa an giai quyét vu an dan su bao vé quyen va
lgi ich hop phap bi xam pham; néu thoi han d6 két thuc thi
mét quyén khoi kién.

Va theo quy dinh tai Diéu 588, BLDS 2015 thi Thoi hiéu
khoi kién yéu cau boi thuong thiét hai 1a 03 nam, ké tir ngay
ngudi cd quyén yéu cau biét hodc phai biét quyén, loi ich hop
phap cuia minh bi xam pham. So vdi BLDS 2005 thi thoi hi¢u
khoi kién tang thém 01 nam, diéu nay tao diéu kién va thoi
gian bao v¢ loi ich cua nguoi bi xam pham.

2.2 Thuec tién ap dung phap luit va giai quyét tranh chép
veé trach nhiém béi thwong thiét hai ngoai hop dong tai
tinh Pong Nai

Truong hop 1: Ban an s6 204/2016/DS-PT ngiy
29/7/2016 ctia TAND tinh Dong Nai vé viéc tranh chip boi
thuong thiét hai do sttc khoe bi xam pham do ban an dan sy
so thim s6 11/2016/DS-ST ngay 29/4/2016 ciia TAND
Huyén Long Thanh bi khang céo.

Noi dung vu an nhu sau: Ba Lan ban hang rau ct qua va
ba Hién ban hang thit lon cung budn ban tai chg tam thudc
khu Phuéc Hai, thi trn Long Thanh, huyén Long Thanh.
Vao lac 7h30 phut ngay 28/6/2015, trong lic budn ban thi ba
Lan va ba Hién xdy ra gdy gd cii vd nhau, trong liic cdi va ba
Hién c6 dung cay liéc dao hiam doa va danh vao nguoi ba
Lan gay thuong tich ¢ vung tran va lung. Nay ba Lan khoi
kién y8u cau ba Hién phai bdi thudng 55.000.000d gdm céc
khoan sau:

- Tién kham bénh, tién thubc diéu tri, chi phi giam dinh:
5.000.000d; Tién ton thét tinh than: 20.000.000d;

- Tién thu nhap bi mat: 10.000.000d; Bo6i thuong danh
dy, si dién: 20.000.000d.

Vi vy tai ban 4n dan su so thim s6 11/2016/DS-ST ctia
TAND huyén Long Thanh tuyén xir chap nhan mot phan yéu
cau khoi kién ctia ba Lan va budc ba Hién phai bdi thuong
7.460.000d nhung ba Hién khang cao toan bd ban an khong
ddng v v6i sb tién phai boi thudng.

Tai phién toa phuc tham khong chip nhan khang céo ciia
ba Hién; stra mot phan ban an theo su ty nguyén ciia nguyén
don tic 12 ba Lan ddng y trir 1.000.000d tién xe di giam dinh
=> ba Hién chi boi thuong 6.460.000d.

Qua day chung ta thay dugc Tham phan khong liét ké chi
tiét timg van dé ma ngudi bi thiét hai yéu ciu bdi thuong quy
dinh tai diéu 590 BLDS 2015, khoan nao hgp 1y dugc chip
nhan hodc khoan nao khéong hop 1y khong dugc chap nhan
ma chi dua ra tong cong sd tién phai bdi thuong. Didu nay
d6i khi gay anh huong dén quyén loi ciia ngudi phai boi
thurong tirc 1a ba Hién (6 ca hai toa so tham va phuc tham).
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Truong hop 2: Ban an s6 130/2016/DS-PT ngiy
09/5/2016 ciia TAND tinh Ddng Nai vé viéc tranh chap bodi
thuong thiét hai vé tai san do ban 4n dan su so thim s
51/2015/DS-ST ngay 18/8/2015 cua TAND huyén Nhon
Trach bi khang céo.

Noi dung vu an: Ong Loc ding ra ky hop dong van
chuyén véi cong ty Weitai, ong cho 02 xe dén cong ty boc
d& hang héa nhung 6ng chi c6 01 xe nén 6ng c6 nodi voi ba
Hién cho thém 01 xe cting v&i xe 6ng chd hang cho cong ty,
ba Hién s& dugc chia tién twong tmg véi hop dong (khong
1ap thanh vin ban chi n6i miéng). Ba Hién c6 thué anh Linh
(tai x&) va anh Nhan (phu xe) dé chay xe (xe do ba Hién ding
tén) cho hang di giao, 6ng Minh (chong ba Hién thyc hién
tréng coi va giao hang héa) c6 nho anh Pdo cung di giao
hang dé viéc giao hang dwgc nhanh. Nhung sau khi ding lai
dé udng ca phé 10-20 phut thi Linh, Nhan, Dao phat hién mat
tai san. Tai phién toa so thim ba Hién khoi kién yéu céu
Linh, Nhan, Pao lién dorl chiu trach nhiém bdi thudng sé tién
261.344.5284 (s6 tién bodi thuong tai ban an s
17/2011/KDTM-PT ma ba Hién phai boi thuong cho cong

ty) do thiéu trach nhiém trong cong viéc dan dén sy viéc mat
hang gay thiét hai dén ba Hién.

Vi vay tai ban an dan sy so thdm tuyén anh Linh va anh
Nhén boi thuong cho ba Hién mdi ngudi 104.537.811d va
anh Pao bdi thuong 52.268.906d. Viéc bdi thuong nay
khong dam bao, khong phu hop véi quy dinh cta phap luat,
khong xac dinh rd trach nhiém boi thuong, viéc xét xur chi
mang tinh suy dién, khong ton trong ching cir, khong ton
trong su that khach quan. Do d6 anh Linh, Nhan, Pao c6 don
khang cao ban 4n so thim.

Tai cép phuc thim da danh gi4 trach nhiém boi thuong
khach quan hon, phan dinh 16 ai c6 18i trong vu 4n nay phu
hop v&i nguyén tic ai gay thiét hai phai boi thuong (Diéu
585 BLDS) va trach nhiém lién d6i boi thuong (diéu 587
BLDS); tirc 1a nhan thiy anh Dao chi c6 trach nhiém bbc d&
hang hoa, khong co6 co s xac dinh anh c6 trach nhiém trong
coi, bao quan hang héa, nén anh Dao khong phai boi thuong
thiét hai. Ong Minh (chdng ba Hién) co trach nhiém quéan ly
trong coi hang héa cho mdi chuyén hang di giao nhung dng
lai nho anh Pao nén 6ng Minh ciing ¢6 mot phan 15i; bén
canh d6 anh Linh, Nhan dugc 6ng Minh giao chia khoa xe
va chia khoa thung xe thi phéi c6 trach nhiém tréng coi quan
ly hang hoa nén hai ngudi cling c6 mot phan 16i. Vi vay ong
Minh phéi ganh chiu % 16i va anh Nhan, Linh ciing ganh chiu
Y161 d6i voi thiét hai (261.344.5284) nay => anh Linh, Nhan
mbi ngudi boi thudng 65.336.1324.

Maic du Toa phuc thAm x4c dinh rd muc do 13i gay thiét
hai (1/2) tuong Ung cua timg nguoi theo quy dinh tai diéu
587 BLDS 2015, nhung bén canh d6 viéc phan dinh murc d
16i nay dua trén co s6 1y luan nao thi van chwa biét dugc, chi
yéu van dya trén y chii quan ctia nguoi xét xir, diéu nay gay
mét quyén lgi ctia duong su trong qué trinh xét xtr.

Bén canh d6 hoat dong ap dung phap luat vé trach nhiém
bdi thuong thiét hai ngoai hgp dong 1a hinh thirc thuc hién
phéap luat, trong d6 Nha nudc théng qua cac co quan Nha
nuée (Co quan diéu tra, Vién Kiém sat, Toa an, Chi cuc thi
hanh 4n dan sy) cin ¢l vao cac quy dinh ciia phap luat dé tao
racac quyét dinh lam phat sinh, thay d6i, dinh chi hodc chim
dut nhitng quan hé phap luat cu thé.

Trong thyc t& hoat ~dong ap dung phap luét chiu sy quy
dinh, anh huong cua yéu td bén trong:

(i) Hoat dong xay dung phap luét

Trudc hét, hoat dong ap dung phép luat co lién quan rat

chat ché véi hoat dong xay dung phap luat. Mac du BLDS

2015 ra doi mot phan da khic phuc duoc nhung bét cap trong
BLDS 2005, nhung bén canh van con mét s6 quy dinh van
chura sat vai thyc té gay anh huong khong nho trong qua trinh
4p dung phap luat nhu xac dinh o mirc do 16i gay thiét hai,
viéc giam muc boi thuong thiét hai hay 18i ctia ngudi bi thiét
hai trong viéc xac dinh boi thuong,... Vi vay hoat dong xay
dung phap luat phai dam bao kip thoi, nhanh chong dé hoat
dong gidi quyét yéu cau boi thuong chinh xac hon bao vé
quyén lgi ciia nguoi bi thiét hai.

(i1) Véan ban ap dung phap luat

Khi noi t6i hoat dong ap dung phap lut thi bén canh hoat
dong xay dung chung ta khong thé khong nhéc téi cac vin
ban ap dung phap luat bdi tinh hi¢u qua cua hoat dong ap
dung phap luat phu thudc rat nhiéu vao chat lugng, su tac
dong cua cac vin ban ap dung phap luats.

Lay vi du sau khi BLDS 2015 ¢6 hiéu luc thi dén thoi
diém 2018 van chua c6 vin ban huéng ddn méi cu thé vé
trach nhiém bdi thuong thiét hai ngoai hop dong, V;ll’l ap dung
quy dinh ¢t vi dy nhu NQ 03/2006 ap dung mét sO quy dinh
ctia BLDS 2005 vé bdi thudng thiét hai ngoai hop dong — cac
quy dinh nay da khong con phu hop véi tinh hinh thuyce tién
va mot s0 quy dinh van chua duoc rd rang va khong duoc
bao v¢ quyén lgi cia nguoi bi thiét hai.

(iii) Y thirc ap dung phap ludt clia can by ¢6 thim quyén

Néu nhitng nguoi ap dung phap luét c6 ¥ thirc phap luat
cao thi nhan dan s& c6 niém tin vao phép luat, thiy dugc gia
tri cua vigc tudn theo phap ludt va van dong nguoi khac lam
theo phap luat.

Thuyec té cho thdy khong it truong hop do muc dich dong
co ca nhan hodc nhimg nguyén nhan khac nhau ma nguoi c6
tham quyén ap dung phap luat véi myc dich trai han. Do vay
can c6 nhiing hoat dong kiém tra, giam sat that chit ché quéa
trinh ap dung phéap luat dong thoi phai co bién phap xir li
nghiém minh nhiing nguoi ¢d v ap dung phép luat khong
dung, khong phu hop.

(iv) Ngudn nhén lyc trong co quan tién hanh t6 tung

Ngudn nhan lyc trong co quan nha nudc cy thé 1 cic can
b, cong chirc, vién chirc. Ho hoat ddng dé 20p ph?m lam nén
chat lwong cua ca bo may nha nudc va co tac dong dén nhan
thirc ctia ngudi dan ddi véi co quan td chirc nha nude. Vi vy
viéc théa méin nhitng diu kién séng co ban, tao moi truong
lam viéc thoai mai, vui vé cho cong chirc vién chirc sé thic
déy ho lam viéc t6t hon, than thién voi nguoi dan hon va do
do chat Iugng phuc vu s€ cé nhiing cai tién t6t hon tang su
hai long cua nguoi dan.

Thuyec tién tai toa 4n tinh Dong Nai, vao dip 1& 30/4, 1/5

Swww.thegioiluat.vn/bai-viet-hoc-thuat/Bai-Nghien-Cuu-Khoa-Hoc-
Nhung-yeu-to-anh-huong-den-hoat-dong-ap-dung-phap-luat-o-Viet-Nam-
hien-nay-739-9625/

can by Toa dugc phu c?ip thém vé& mit tinh than hodc duoc
tao diéu kién dé di vui choi giai tri,. Didu nay da tao thém
dong lyc tinh than cho cac can bo dé ho yén tam thyc hién
t6t cong viéc cuia minh.

Vi yéu t bén ngoai nhu:

(i) Trinh d¢ van hoa phap ly ciia can bg va nhan dan

Vé thyc tién hoat dong tuyén truyén phap luat cho can bo
dugc thuc hién kha tét, vi sau khi BLDS ra doi va trudc khi
duoc thi hanh thi Toa an cling nhu Vién kiém sat da thuc hién
t6t cong tac tuyén truyén, phd bién ciing nhu cach thirc ap
dung cho can bg. Bén canh d6 co quan ciing tao diéu kién
thuan lgi cho Tham phan ciing nhu Thu ky toa dugc hoc hoi
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nang cao trinh d¢ chuyén mon ctia minh dé viéc ap dung phap
luat chinh xac, hi€u qua va tao niém tin cho nhan dén.

Nhung vé phia nhan déan thi da phan chi ¢6 ting 16p tri
thirc m&i biét, con tang 16p nong dan thi ho chi biét 1a BLDS
d6 duoc Qubc hoi thong qua hodc d6i khi ho ciing khong biét
va khong hiéu bdi thuong thiét hai ngoai hgp dong nghia la
gi?. Thiét nghi Nha nudc c6 nén danh ra mot it thoi gian dé
tuyén truyén, giai thich cu thé trén bao, dai trudc khi BLDS
hodc van ban ap dung khac dugc thi hanh dé nguoi dan co
thé biét, hiéu khai quat vé van dé do.
(ii) Cong tac td chirc cua co quan tién hanh té tung

Thue té cho th?iy su cham tré, thiéu tinh than trach nhiém
lam cho nhitng vu an don gian héa phuc tap hodc vu an dé
qua l4u, qua han xét xir gdy nén sy bat binh trong nhan dan
va gay ra hdu qua kho luong cho nguoi bi hai. Vi vay cong
tac kiém tra, kiém soat chat lugng cong viéc trong cac co
quan can dugc tién hanh thuong xuyén, nghiém tic va cong
khai xtr ly cac truong hop vi pham trong qua trinh lam viéc,
tang tinh nghiém minh ctia co quan, dong thoi phai ¢6 chinh
sach khuyén khich, khen hudng cac ca nhén, to chirc c6 nang
Iiwc, hoan thanh t6t nhiém vu duoc giao, c¢6 chinh sach thu
hut nguoi tai vao lam viée. Trén co so do, chét lugng cua co
quan s& ¢6 co hoi dé nang cao.

2.3 DE XUAT GIAI PHAP

Qua viéc nghién cuu, phan tich va danh gia ciing nhu
thyc tién ap dung vao hoat dong xét xir; chung t6i xin dwa ra
mot sb kién nghi nhim hoan thién phép luét cling nhu dé
nang cao hoat dong xét xur nhu sau:

Thir nhat: V& mire d9 18i giy thiét hai

Trong BLDS niam 2015, cu thé quy dinh tai Diéu 587:
«....Trach nhiém bdi thuong cia timg ngudi clng gay thiét
hai duoc xac dinh twong tmg véi mirc d6 18i ciia mdi ngudi;
néu khong xéac dinh duoc mirc d6 16i thi ho phai boi thuong
thiét hai theo phém béng nhau”, viéc xac dinh trach nhiém
dan su “hdn hop 16" twong (g voi mire 46 16i ciia minh nhu
thé nao thi van chua biét dwgc. Murc d6 13i trong truong hop
nay dugc xac dinh dya trén nhimg co s& 1y luan nao dé phan
biét mirc d6 18i clia mot nguoi gay ra thiét hai thi twong tmg
v6i n6 do 1a muc bdi thuong thiét hai.

Vi vay, kién nghi co quan xay dung phéap lut nén quy
dinh 15 co sd, didu kién xac dinh mirc d9 thiét hai, ti 1 % gay
thiét hai twong (g véi mirc d¢ 16i dé viéc ap dung phap luat
1 rang hon va bao dam dugc quyén lgi va nghia vu clia cac
duong su.

Thi hai: Ldi ctia ngudi bi thiét hai quy dinh tai
Khoin 4 Di¢u 585 BLDS 2015

Khoan 4 Piéu 585 BLDS 2015 quy dinh: “Khi bén bi
thiét hai co 15i trong viéc gy thiét hai thi khong duoc boi
thuong phan thiét hai do 13i ciia minh gay ra”. Quy dinh nay
van chua 16 rang, cu thé trong viéc xac dinh 15i ciia bén bi
thiét hai, Nhung véi truong hop, ca hai bén déu c6 16i ¢d ¥,
nhung thiét hai ma bén bi thiét hai gdy ra cho bén gay thiét
hai khong dang ké (c6 thiét hai xay ra nhung khong 16n), con
thiét hai ma bén gay ra thiét hai cho bén bi thiét hai tinh toan
duoc béng con sd cu thé, thi van dé datra, Toa an co xem xét
mirc 39 16i ctia bén bi thiét hai khi 4n dinh murc bdi thudng
thiét hai dbi voi bén gy ra thiét hai khong?®.

Vi vay quan diém ctia chiing t6i nén stra d6i khoan 4 diéu
585 BLDS 2015 nhu sau:

“Khi bén bi thiét hai hoan toan c6 16i cho du 18i d6 14 vo
¥ hay c6 y, ma bén gay thiét hai hoan toan khong c6 15i thi
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bén gay thiét hai khong phai boi thudng, hodc bén gy thiét
hai ¢4 16i vo ¥, bén bi thiét hai rd rang c6 16i ¢d ¥ thi bén gay
thiét hai khong phai bdi thudng, trir truong hop sau:

Bén gy thiét hai va bén bi thiét hai c6 16 ) y trong viéc
gdy ra thiét hai thi trach nhiém dan sy phai dugc xem xét
theo hudéng mirc do bdi thuong thiét hai twong Gmg véi muc
d6 16i ciia mdi bén.”

Thit ba: Giam mitc bdi thwong thiét hai.

Khoan 2 Diéu 585 BLDS 2015 “Nguoi chiu trach nhiém
bdi thudng thiét hai c6 thé duge giam mirc bdi thuong néu

7 Ths.LS Lé Van Sua, “Ban vé nguyén tic boi thudng thiét hai ngoai
hop dong theo B luat Dan sy 20157, Tai liéu nghién ctru trao d6i By Tu
Phép 2017, tr.15.
khong c6 16i hodc c¢6 16i vo ¥ va thiét hai qua 16n so véi kha
nang kinh té ciia minh”, vin chua néu rd dugc thé nio 1a giam
mirc bdi thuong thiét hai? Mirc giam dugc 4p dung nhu thé
nao? Hay chua quy dinh ro thiét hai qua 16n so voi khd nang
kinh té 1a nhu thé nao? Viéc giam mirc boi thuong chi nim
trén luat va ciing chi dé thé hién tinh nhan vin cta phap ludt.
Diéu nay gay kho khin cho céc co quan c6 thim quyén trong
viéc ap dung phap luat trong hoat dong nhan dinh vu an va
dua ra quyét dinh xét xir vi tinh chung chung cta né.

Vi vay, kién nghi co quan thim quyén ¢ van ban huéng
dan cu thé vé van dé nay.

Thir tw: Céng tac tuyén truyén phap ludt va gido duc
phap luit vé trach nhi¢m boi thuwong thiét hai ngoai hop
dong.

Lam tdt cong tac tuyén truyén, phd bién, gido duc phap
ludt ¢én moi ting 16p trong xa hoi s& ndng cao nhan thic va
¥ thirc tuan thu phap lut ctia timg nguoi dan, dam bao diéu
kién cho ho c6 thé tu bao vé quyén lgi chinh dang ciia minh
s€ 0 tac dung ran de phong ngira toi pham, cling nhu giam
cac vu tranh chép trong cong dong dan cu.

Thiét nghi Nha nudc nén danh ra mot it thoi gian dé tuyén
tmyén, giai thich cu thé trén béo, dai trude khi BLDS hoic
van ban ap dung khac dugc thi hanh dé ngudi dan c6 thé biét,
hiéu khéi quét vé van dé do.

Bén canh d6 viéc tuyén truyén, pho bién, gido duc phap luat
thong qua cong tac xét xur cac phién toa luu dong s& co tac
dung tich cuc gop phan nang cao nhan thirc phap luét trong
cong dong dan cu, gop phan 1am han ché cac hanh vi vi pham
phap luat, ddc biét 1a cac tranh chip trong cong dong giam
dang ké.

3. KET LUAN

Theo nguyén 1y thi con ngudi phai chiu trach nhi¢m vé
hanh vi ciia minh gy ra va nguoi gy thiét hai phai chiu trach
nhiém bdi thuong thiét hai xting dang vi mdi quan hé xa hoi
déu duoc phap luat bao ho. Khi mot ngudi vi pham nghia vu
do phéap luat quy dinh gay ton hai cho ngudi khéc thi chinh
nguoi d6 phai chiu bat lgi do hanh vi cta minh giy ra. Su
ganh chiu mot hau qua bét loi béng viéc bu dép t6n that cho
nguoi khac duge hiéu 14 boi thuong thiét hai.

B9 ludt dan sy dit ra ché dinh bdi thuong thiét hai ngoai
hop ddng nhim bao vé ngudi bi xam pham dén tinh mang,
strc khoe, danh dy, nhan pham. .. va bén canh nhiam thyc hién
nguyén tic cong bang xa hoi.

Cung véi sy phat trién khong ngimg clia cic quan hé xa
hoi kém theo nhiing bat dong s& lam cho cic quan hé boi
thudng thiét hai c6 xu hudng gia ting vé sé lrong va phirc
tap vé noi dung. Chinh vi vay su hoan thién vé quy dinh boi
thuong thiét hai ngoai hop ddng trong BLDS can phai quan
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tam, chu trong va tuan theo, ap dung mot cach rong rai; mac
du su hoan thién nay chua hoan toan day du nhung ciing la
giai phap thiét thuc nén dugc can nhac dé ap dung.
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